11
5/21/08
Kahler Glen Community Association


.
BYLAWS

OF

KAHLER GLEN COMMUNITY ASSOCIATION

May 3, 2008
The Kahler Glen Community Association was formed in 1999 by joining of the Kahler Glen Maintenance Association (The “Front Nine” Association) and the Kahler Glen Phase II Maintenance Association (The “Back Nine” Association).  Kahler Glen Community Association, a Washington nonprofit corporation, was organized in part as a means to enforce the Protective Covenants of Kahler Glen, earlier recorded on November 13, 1989, in the records of the Auditor of Chelan County, Washington, in Book 919, beginning at Page 1950 (the “Protective Covenants”); and the Protective Covenants of Kahler Glen Phase III, recorded on August 15, 1995, in the records of the Auditor of Chelan County, Washington, in book 1049, beginning at page 0218 (the “Protective Covenants”).  Both of these older documents have now been merged into the Restated Protective Covenants, recorded on September 20, 2001 (Restated Protective Covenants of the Kahler Glen Community Association) and the Second Restated Protective Covenants. To the extent that these Bylaws are inconsistent with the Protective Covenants, the terms of the Protective Covenants shall control. 

ARTICLE I

Offices
1.1
Principal Office. The principal office of the Corporation shall be established and maintained at 20700 Clubhouse Drive, Leavenworth, WA 98826.

1.2
Other Offices. The Corporation may have other offices, either within or without the State of Washington, at such place or places as the Board of Directors may determine from time to time or the business of the Corporation may require.

ARTICLE II

Members
2.1
Members. The owners of all or any part of the following described real property shall be members of the Corporation:

Real Property located in Chelan County, Washington:

The Southwest quarter of the Northeast quarter of Section 33, Township 27 North, Range 17 E.W.M., Chelan County, Washington (Kahler Glen Phase 1); and The Southeast quarter and the East half of the East half of the Southwest quarter, Section 33, Township 27 North, Range 17 E.W.M., and amended blocks 1,2,5,6 & 7 of Phase 3.  Chelan County Washington (Kahler Glen Phase 2).

Natural persons, partnerships, corporations, trusts, or other lawful business entities may own or have ownership interest in such property.

2.2
Voting Power. There shall be one vote per acre or a fraction of a vote for each fraction of an acre owned. For condominium owners, the owners of each condominium project shall collectively have the voting power based on the acreage of the condominium project, and the individual unit owners shall have a pro rata portion of such voting power, based on the total number of units in such project. No voting rights shall be attributable to the ownership of garage condominium units. Acreage and voting power shall be determined by the Board.

2.3
Voting Agent. There shall be one voting owner or agent for each condominium unit or lot. Such voting owner or agent shall be designated by the owner or owners of such property by written notice signed by each party with an ownership interest, which notice shall be filed with the Board or managing agent. The voting owner or agent may be revoked at any time by any one of the parties with an ownership interest in the property upon written notice filed with the Board or manager, and shall be deemed revoked when the Board or manager receives actual notice of the death or judicially declared incompetency of the owner or one of the owners of such property, or of the conveyance by such owner of his property. Where no designation is made, or where a designation has been made but is revoked and no new designation has been made, the husband, if a husband and wife have an ownership interest, shall be the voting owner for such interest. In other situations where there is more than one owner, the voting owner shall be the group comprised of all owners of such property and any or all of such persons may attend any meeting of the owners and those present at any meeting, if they act unanimously, may cast the votes to which their property is entitled. Kahler Glen Golf and Ski Resort, a Washington Limited Liability Company, as Declarant under the Second Restated Protective Covenants (“Declarant”), shall be entitled to cast the vote of any property owned by Declarant.
2.4
Mortgagees. The members may pledge their vote regarding special matters to a mortgagee of the property. In the event the member or members have pledged their vote regarding special matters to a mortgagee, and if in addition a copy of such mortgage with a statement of the special items respecting which the vote is pledged is filed with the manager or Board, only the vote of the mortgagee or its agent will be recognized in regard to the special matters upon which the vote is so pledged. Amendments to this paragraph shall only be effective on the written consent of all the voters and their respective mortgagees, if any.

2.5
Quorum. The presence at any meeting of members or their agents having a majority of the total votes shall constitute a quorum. If a quorum is not present at any meeting, the members present, though less than a quorum, may adjourn the meeting to a later date and give notice thereof to all the members in accordance with the notice provisions of these Bylaws (paragraph 2.8). At that later meeting whatever members are present shall constitute a quorum. Unless otherwise expressly provided in the Protective Covenants and these Bylaws, any action may be taken at a meeting of the members upon the affirmative vote of a majority of the voting power of the members present and voting, providing that a quorum is present.

2.6
Annual Meeting. There shall be an annual meeting of the members on the third Saturday of May of each year, or at such other reasonable time and place as may be designated by written notice of the Board delivered to the members not less than twenty (20) days nor more than fifty (50) days prior to the date fixed for said meeting. At the annual meeting, the Board shall present a report of the common expenses, itemizing receipts and disbursements for the preceding twelve (12) months, the allocation thereof to each member, and the estimated common expenses for the coming year. Within ten (10) days after the annual meeting, a statement summarizing the report shall be delivered or mailed to the members not present at said meeting. The Board at any time, or twenty-five percent (25%) of the members by written request, may require that an audit of the Community Association and management books be presented at any annual meeting or at any special meeting. A member, at his own expense, may at any reasonable time make an audit of the books of the Board and manager.

2.7
Special Meetings. Special meetings of the members may be called at any time for the purpose of considering matters which require the approval of all or some of the members, or for any reasonable purpose. Said meeting shall be called by written notice, signed by a majority of the Board, or by members having twenty-five percent (25%) of the total votes and delivered not less than twenty (20) days nor more than fifty (50) days prior to the date filed for the said meeting. Said notices shall specify the date, time and place of the meeting, and the matters to be considered at such meeting.

2.8
Delivery of Notices. Any notice permitted or required to be delivered as provided herein shall or may be delivered either personally or by mail. If delivery is made by mail, such notice shall be deemed to have been delivered twenty-four (24) hours after a copy of same has been deposited in the United States mail, postage prepaid, addressed to the person entitled to such notice at the address given by such person to the Board or manager, in writing, for the purpose of service of such notice. Notice to the members shall be sufficient if mailed to the unit or lot of such person or persons if no other mailing address has been given in writing to the manager or Board by any of the persons so entitled. Such address may be changed from time to time by notice in writing to the Board or to the manager. Notice is to be given to the manager or to the Secretary.

ARTICLE III

Board of Directors
3.1
Powers. The business of the Corporation shall be managed and its corporate powers shall be exercised by its Board of Directors, except as otherwise provided by statute or by the Articles of Incorporation or the Protective Covenants.

3.2
Number. Except as provided in the Protective Covenants, until the number is changed by resolution of the directors at any time, the Board shall consist of nine (9) directors.

3.3
Composition. The Board of Directors of the Kahler Glen Community Association shall be composed of nine (9) property owners. Individual owners, general partners of partnerships, and officers of corporations with ownership interests may be elected to and serve on the Board. So long as Kahler Glen Golf and Ski Resort LLC retains ownership of the resort and golf course a representative of the LLC shall, at the request of the LLC, be one of the nine members of the Board.

3.4
Election. At each annual meeting the members shall elect directors to replace those whose terms have expired; provided however, that the first Board elected hereunder may be elected at a special meeting duly called by Declarant, said Board to serve until the first annual meeting held thereafter. Nomination of a slate of candidates for the first Board may be made by Declarant. Nominations for subsequent Boards may be made by any member.

3.5
Term. Members of the Board shall serve for a term of two (2) years. The members of the Board shall serve until their respective successors are elected, or until their death, resignation or removal; provided that if any member ceases to be an owner, his membership on the Board shall thereupon terminate. In the event of a vacancy occasioned by any cause other than removal, the remaining Board members may elect a replacement Board member who shall serve until the next annual meeting or until any special meeting is called to elect a new Board member.

3.6
Removal. Any Board member may be removed from membership on the Board and a successor may be elected for the unexpired term by a vote of the members of the Association at a special meeting called for such purpose; provided that unless the entire Board is removed, an individual director shall not be removed if the number of votes cast against his removal exceeds twenty-five percent (25%) of the total voting power.

3.7
Place of Meetings. Meetings of the Board of Directors of the Corporation, regular or special, may be held either within or without the State of Washington.

3.8
Annual Meetings. The Board of Directors shall hold an annual meeting each year on the first Saturday of May, or at any other reasonable time and place, for the purpose of election of officers and for the consideration of any other business that may be properly brought before the meeting (See paragraph 2.6). No notice of any kind to either old or new members of the Board of Directors for such regular meeting shall be necessary.

3.9
Special Meeting. Special meetings of the Board of Directors may be called by a majority of the directors, the President or Secretary, on two (2) days’ written notice to each director, either personally or by mail, telegram or e-mail. Notice of any special meeting of the Board of Directors need not be given to any director who signs a waiver of notice either before or after the meeting. Attendance by a director at a special meeting shall constitute a waiver of notice of such special meeting, except where a director attends a meeting for the express purpose of objecting to the transaction of any business because such special meeting is not lawfully convened.

3.10
Proceedings. Five (5) members of the Board shall constitute a quorum and, if a quorum is present, the decision of a majority of those present shall be the act of the Board. From its membership the Board shall elect a president who shall preside over the meetings of the Board and the members. The Board shall additionally elect a vice president a secretary and a treasurer. Meetings of the Board may be called, held and conducted in accordance with the Protective Covenants and such Bylaws and regulations as the Board may adopt. The Board may also act without a meeting by unanimous written consent of the directors as evidenced by their signature upon any minutes or resolutions of the Board.

3.11
Presence at Meetings. Members of the Board of Directors or an executive committee shall be deemed present in person at a meeting of such Board or committee if a conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other is used.

3.12
Authority of the Board. The Board, for the benefit of the Association, shall enforce and administer the Covenants in accordance with these Bylaws and shall acquire and shall pay for the following:

3.12.1 
Manager. The services of a person/firm to manage the affairs of the Association (the “Manager”) to the extent deemed advisable by the Board, as well as such other personnel as the Board shall determine are necessary or proper for the repair, maintenance and improvement of the roadways, domestic water and septic systems, tennis and sports courts, whether such personnel are employed directly by the Board or are furnished by the Manager.  

3.12.2 
Professional Services. Legal and accounting services necessary or proper in the operation of the Association affairs, maintenance of the roadways, water and septic systems, tennis and sport courts or the enforcement of these Covenants.

  3.12.3      Maintenance of Roadways. The Board shall repair, maintain and improve all roads on the Property in a workmanlike manner.  The Board has no duty to repair maintain any private roads or drives.  or Motorized vehicles are to utilize the roadways only for purposes of transportation and not for cruising.  Snowmobiles shall not be used on the roadways. 
3.12.4 
Maintenance of Water and Septic Systems. The Board shall repair, maintain and improve all domestic water and septic systems on the Property in a workmanlike manner.

3.12.5     Maintenance of Tennis and Sports Courts. The Board shall maintain the tennis court and sports court and surrounding property in a first-rate condition.

3.12.6 Maintenance and grooming of the Cross Country ski trails.  The Board shall see that cross-country ski trails are maintained at Kahler Glen during the periods of adequate snow in a workmanlike manner.

3.12.7 Contracts. The Board shall have the exclusive right to contract for all    goods, services and insurance, payment for which is to be made from the common expense fund.         

3.12.8 Garbage and Waste.  The Board shall have the right to contract for garbage services for all members.

3.12.9 Restaurant Operations.  The Board shall see that the restaurant support and credits are administered as provided in the Covenants.

ARTICLE IV

Officers
4.1
Designation. The Association shall have a President, a Vice-President, a Secretary and a Treasurer. The Association also may have, at the discretion of the Board of Directors; such other officers as may be appointed in accordance with the provisions of the Bylaws. One person may hold two or more offices, except the offices of President and Secretary.

4.2
Election. The officers of the Corporation shall be elected annually by the Board of Directors, and each shall hold office until resignation or removal or becoming otherwise disqualified to serve, or the successor shall be elected and qualified. Officers shall be elected by the affirmative vote of the majority of directors present at a meeting.

4.3
Removal and Resignation. Any officer may be removed, either with or without cause, by the affirmative vote of the majority of directors present at any meeting.

Any officer may resign at any time by giving written notice to the Board of Directors, the President or the Secretary of the Corporation. Any such resignation shall take effect at the date of the receipt of such notice or at any later time specified therein, and, unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective.

4.4
Vacancies. A vacancy in any office because of death, resignation, removal, disqualification or any other cause shall be filled by the Board of Directors by appointment.  The appointee shall serve out the remainder of the term of the person replaced.

4.5
President. The President shall be the chief executive officer of the Corporation and, subject to the control of the Board of Directors, shall have general super​vision, direction and control of the business and affairs of the Corporation. The President shall preside at all meetings of the Board of Directors. The President shall execute deeds, bonds, mortgages and other instruments on behalf of the Corporation, except where required or permitted by law to be signed and executed otherwise and except where the signing and execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Corporation. The President shall be ex-officio a member of all the standing committees, if any, shall have the general powers and duties of management usually vested in the office of the chief executive officer of a corporation, and shall have such other powers and duties as may be prescribed by the Board of Directors, the Protective Covenants or these Bylaws.

4.6
Vice President. The Vice President shall have such powers and perform such duties as may be prescribed from time to time for him respectively by the President, the Board of Directors or these Bylaws.

4.7
Secretary. The Secretary shall keep, or cause to be kept, a book of minutes at the registered or principal office, or such other place as the Board of Directors may order, of all meetings of directors with the time and place of holding, whether regular or special, and if special, how authorized, the notice thereof given, the names of those present at directors’ meetings, and the proceedings thereof.  The Secretary shall give, or cause to be given, notice of all the meetings of the Board of Directors required by these Bylaws or by law to be given, and shall have such other powers and perform such other duties as may be prescribed by the Board of Directors or these Bylaws.

4.8
Treasurer.  The Treasurer shall keep and maintain, or cause to be kept and maintained, adequate and correct accounts of the properties and business transactions of the Corporation, including accounts of its assets, liabilities, receipts, disbursements, gains, losses, capital, surplus, and shares.  The books of account shall be open at all reasonable times to inspection by any director.  The Treasurer will deposit, or cause to be deposited, all monies and other valuables in the name and to the credit of the Corporation with such depositories as may be designated by the Board of Directors.  The Treasurer shall disburse, or cause to be disbursed, the funds of the Corporation, shall render to the President and any Director, whenever requested, an account of all transactions as Treasurer and of the financial condition of the Corporation, and shall have such other powers and perform such other duties as may be prescribed by the Board of Directors or these Bylaws.  

4.9
Compensation. The compensation of the officers and agents of the Corporation shall be fixed from time to time by the Board of Directors, or by such officer or officers as said Board shall direct, and no officer shall be prevented from receiving such compensation by reason of the fact that he is or was a director of the Corporation.

ARTICLE V

General Provisions
5.1
Checks. All checks or demands for money and notes of the Corporation shall be signed by such officer or officers or such other person or persons as the Board of Directors may designate from time to time.

5.2
Fiscal Year. The fiscal year of the Corporation shall end on the 30th day of April.

5.3
Execution of Deeds, Contracts and Other Documents.  Except as otherwise provided by the Articles of Incorporation and the Board of Directors, all deeds and mortgages made by the Corporation and all other written contracts and agreements to which the Corporation shall be a party may be executed on behalf of the Corporation by the President or one or more Vice Presidents, if any shall have been elected, and may be attested to and the corporate seal affixed thereto by the Secretary or Assistant Secretary. The Board of Directors may authorize the execution of deeds, mortgages and all other written contracts and agreements to which the Corporation may be a party by such other officers, assistant officers or agents, as may be selected by the Chairman of the Board or President from time to time and with such limitations and restrictions as authorization may prescribe.

ARTICLE VI

Assessments
6.1
Budget and Assessments. Within thirty (30) days prior to the annual meeting of members, the Board shall estimate the net charges to be paid during each year, and must include a reasonable reserve fund. Said estimate requirement shall be assessed to the members as follows:

The costs of maintenance, improvement, repair and use of the roads, cross country ski trails, domestic water system, septic system, tennis courts, and any other items other than irrigation water shall be assessed equally against each platted lot or created residential condominium unit, except that the Golf Course shall be assessed as ten (10) lots. There shall be no assessment against the lot upon which the tennis and sports courts are located. There shall be no assessment attributable to the ownership of the garage condominium units.  

Irrigation water distribution shall be the responsibility of Kahler Glen Golf and Ski Resort LLC, and Kahler Glen Golf and Ski Resort, LLC shall be paid for irrigation water for the Kahler Glen Community Association lots, condos, homes, and common areas.  The restrictions, increases, and other terms are as stated in the Restated Protective Covenants.

If such sum estimated proves inadequate for any reason, including nonpayment of any member’s assessment, the Board may at any time levy a further assessment, which shall be assessed to the members in like proportions. Each member shall be obligated to pay assessments made pursuant to this paragraph to the treasurer or Manager for the Association in equal monthly installments on or before the first day of each month during such year, or in such other reasonable manner as the Board shall designate, and any unpaid assessments shall bear interest at eighteen percent (18%) from due date until paid.



6.2
Reserves. The Board shall establish reserves to fund anticipated maintenance of community systems and/or emergencies.. 

6.3
Disbursements of Funds. All funds collected hereunder shall be expended for the purposes designated herein.

6.4
No Waiver. The omission by the Board, before the expiration of any year, to fix the assessments for that or the next year, shall not be deemed a waiver or modification in any respect of the provisions of the Protective Covenants or these Bylaws, or a release of the member from the obligation to pay the assessments, or any installment thereof for that or any subsequent year, but the assessment fixed for the preceding year shall continue until a new assessment is fixed.

6.5
Records. The Manager or Board shall keep detailed accurate records of the receipts and expenditures of the Association specifying and itemizing the maintenance and repair expenses and any other expense incurred. Such records and any resolutions authorizing the payments involved shall be available for examination by any member at convenient hours of week days.

ARTICLE VII

Default in Payment of Assessments
7.1
Joint and Several Obligations: Recovery of Costs. Each monthly assessment and each special assessment shall be separate, joint and several personal debts and obligations of the owner or owners of property for which the same is assessed at the time the assessment is made and shall be collectable as such. Suit to recover a money judgment for unpaid assessments shall be maintainable without foreclosing or waiving the lien securing the same. The amount of any assessment, whether regular or special, assessed to the owner of any property, plus interest at eighteen percent (18%), and costs, including reasonable attorney’s fees, shall be a lien upon such property or recoverable in a suit to recover money judgment without foreclosing the lien.

7.2
Certificate of Indebtedness. A certificate executed and acknowledged by the treasurer or the president, or by the Manager if neither the president nor treasurer is available, stating the indebtedness or lack thereof secured by the lien upon any property created hereunder shall be conclusive upon the Board and the members as to the amount of such indebtedness on the date of the certificate, in favor of all persons who rely thereon in good faith, and such certificate shall be furnished to any owner or any encumbrancer or prospective encumbrancer of the property within a reasonable time after request, in recordable form, at a reasonable fee not to exceed Fifty Dollars ($50.00). Any encumbrancer holding a lien on the property may pay any unpaid common expenses payable with respect to such property and upon such payment such encumbrance shall have a lien on such property for the amounts paid of the same rank as the lien of his encumbrance. 


7.3
Foreclosure of Assessment Lien - Attorney Fees and Costs. The Manager or Board of Directors on behalf of the Kahler Glen Community Association may initiate action to foreclose the lien of any assessment. In any action to foreclose a lien against any property for nonpayment of delinquent assessments, any judgment rendered against the owners in favor of the Association shall include a reasonable sum for attorney’s fees and all costs and expenses reasonably incurred in preparation for or in the prosecution of said action, in addition to taxable costs permitted by law.


7.4
Assignment of Rents. If property is rented by its owner, the Board may collect and the tenant or lessee shall pay over to the Board as much of the rent thereof as is required to pay any amounts due the Board hereunder, plus interest and costs, if the same are in default over thirty (30) days. The renter or lessee shall not have the right to question payment over to the Board, and such payment will discharge the lessee’s or renter’s duty of payment to the owner but will not operate to discharge the continuing obligations of the owner under the Protective Covenants or these Bylaws for assessments, or operate as an approval of the lease. The Board shall not exercise this power where a receiver has been appointed.

7.5
Remedies Cumulative. The remedies provided are cumulative and the Board may pursue them concurrently, as well as any other remedies which may be available under law although not expressed herein.

ARTICLE VIII

Manager
8.1
Delegation by Board. The Board may delegate any of its duties, powers or functions, including but not limited to, the authority to give the certificates provided for herein, to any person or. firm, to act as Manager of the Association, provided that any such delegation shall be revocable immediately upon notice by the Board. The members of the Board shall not be liable for any omission or improper exercise by the Manager of any such duty, power or function so delegated. In the absence of any appointment, the president of the Board may act as Manager. Declarant is entitled to the protections of this section.

8.2
Term of Employment. The Board shall have the right to retain or discharge said Manager as it determines desirable in its discretion.

ARTICLE IX

Amendment to Bylaws
9.1 
These Bylaws may be altered, amended, repealed or added to by the affirmative vote of members holding seventy-five percent (75%) of the voting rights in the Corporation.

ARTICLE X

Indemnification

10.1
General. Each person who was or is made a party or is threatened to be made a party to or is involved (including, without limitation, as a witness) in any actual or threatened action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of that fact that he or she is or was a director or officer of the corporation or, being or having been such a director or officer, he or she is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to employee benefit plans, whether the basis of such proceeding is alleged action in an official capacity as a director, office, employee or agent or in any other capacity while serving as a director, officer, employee or agent or in any other capacity, shall be indemnified and held harmless by the corporation to the full extent permitted by applicable law as then in effect, against all expense, liability and loss (including, without limitation, attorneys’ fees, judgments, fines, and all amounts to be paid in settlement) actually or reasonably incurred or suffered by such person in connection therewith. Such indemnification shall continue as to a person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of his or her heirs, executors and administrators. No indemni​fication shall be provided under this Article to any such person if the corporation is prohibited by the nonexclusive provisions of the Washington Nonprofit Corporation Act or any other applicable law as then in effect from paying such indemnification. The right to indemnification conferred in this Section shall be a contract right and shall include the right to be paid by the corporation the expenses incurred in defending any such proceeding in advance of its final disposi​tion; provided, however, that the payment of such expenses in advance of the final disposition of a proceeding shall be made to or on behalf of a director or officer only upon delivery to the corporation of an undertaking, by or on behalf of such director or officer, to repay all amounts so advanced if it shall ultimately be determined that such director or officer is not entitled to be indemnified under this Article or otherwise, which undertaking may be unsecured and may be accepted without reference to financial ability to make repayment. 

10.2 Non-exclusive. The right to indemnification and the payment of expenses incurred in defending a proceeding in advance of its final disposition conferred in this Article shall not be exclusive of any other right which any person may have or hereafter acquire under any statute, provision of the Articles of Incorporation, Bylaws, agreement, vote or disinterested directors or otherwise.

10.3 Insurance. The corporation may maintain insurance, at its expense, to protect itself and any director, officer, employee or agent of the corporation or another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the corporation would have the power to indemnify such person against such expense, liability or loss under the Washington Nonprofit Corporation Act. The corporation may enter into contracts with any director or officer of the corporation in furtherance of the provisions of this Article and may create a trust fund, grant a security interest or use other means (including, without limitation, a letter of credit) to ensure the payment of such amounts as may be necessary to effect indemnification as provided in this Article.

10.4 Interim Payments. The corporation may, by action of its Board of Directors from time to time, provide indemnification and pay expenses in advance of the final disposition of a proceeding to employees and agents of the corporation with the same scope and effect as the provisions of this Article with respect to the indemnification and advancement of expenses of directors and officers of the corporation or pursuant to rights granted pursuant to, or provided by, the Washington Nonprofit Corporation Act or otherwise.

ARTICLE XI

Severability
11.1 
The provisions of these Bylaws shall be separable each from any and all other provisions of these Bylaws, and if any such provision shall be adjudged to be invalid or unenforceable, such invalidity or unenforceability shall not affect any other provision hereof, or the powers granted to this Corporation by the Articles of Incorporation or Bylaws.

ARTICLE XII

Rules Enforcement Procedures   Board of Directors to Serve as Hearing Board.

12.1
Temporary Hearing Board. By a majority vote of the entire Board, the Board may decide to have a complaint pursuant to this Article heard by a Temporary Hearing Board. The Temporary Hearing Board may be composed of three (3) homeowners designated by the Board. The Temporary Hearing Board may be comprised of such members of the Board of Directors, alternate members of the Hearing Board, and/or other persons designated by the Board. In the alternative, in the discretion of the Board, the Temporary Hearing Board may be comprised of an outside arbitrator designated in accordance with the real estate arbitration rules of the American Arbitration Association. For all purposes, the powers and the duties of a Temporary Hearing Board shall be identical to those of the Hearing Board in connection with any matter referred to it by the Board.

12.2
Composition. The Hearing Board shall be comprised of the members of the Board of Directors of the Association. In addition, two (2) alternates shall be selected from among the members of the Association by the Board each year to serve on the Hearing Board in the event of the temporary absence or disqualification of a member of the Hearing Board.

12.3
Temporary Absence of Members.  If any member is or expects to be temporarily unable to carry out the responsibilities of his or her office for a period of thirty (30) days or longer, that member shall notify the Chairman who may request an alternate to serve in his or her stead during the period of the absence. The Chairman shall also appoint an alternate to participate in the proceedings of the Hearing Board in the stead of a member when a member disqualifies himself or herself on a particular matter. To the extent practicable, the Chairman shall vary between the alternates in assigning them to participation in the place of a member

12.4
Authority The Hearing Board is authorized and empowered to investigate, hear and determine all complaints concerning violations by any Unit Owner or occupant, or by the Association, of the Governing Documents or of any decision of the Board made as provided in the Governing Documents. The Hearing Board is further authorized and empowered to impose a fine as provided in Sub-Paragraph 12.7.5.3 of these Bylaws in an amount not to exceed the maximum rate established by resolution of the Board on any person whom it finds to have violated the Governing Documents, and to require the non-prevailing party to reimburse the Association for its costs, including reasonable attorney’s fees, in connection with the matter.

12.5
Officers The President of the Association shall serve as Chairman of the Hearing Board and the Secretary of the Association shall serve as Secretary of the Hearing Board. In the event that either the President or Secretary is replaced by an alternate as provided in Paragraph 12.1.3, or a Temporary Hearing Board is designated as provided in Paragraph 12.1.2, the members of the Hearing Board shall elect a Chairman Pro Tem and/or Secretary Pro Tem as the case may be.

12.6 Pre-Hearing Procedure.


12.6.1

Informal Dispute Resolution Procedure. It is the intent that an informal process be followed prior to the initiation of a formal hearing process against an Owner or other occupant of an Unit. To that end, any member, employee or agent of the Association has the authority to request that a member or occupant of any Unit cease or correct any act or perform any omission which appears to be in violation of the Governing Documents or of any decision of the Board made as provided in the Governing Documents. The informal request must be made, either verbally or in writing, prior to initiation of the formal hearing process.


12.6.2

Written Complaint. If the dispute or violation is not resolved informally as provided for under Paragraph 12.6.1, the formal hearing process may be initiated by filing a written complaint with the Secretary of the Hearing Board. The complaint may be filed by any Unit Owner or occupant, including a member of the Board, or may be filed by an employee or agent of the Association (referred to in the Bylaws as the “complainant”). The complaint shall be signed by the complainant and shall contain a written statement of the charges setting forth in ordinary language the acts or omissions with which the alleged violator (referred to in the Bylaws as the “respondent”) is charged. In order to allow the respondent to prepare a defense, the complaint shall identify the specific provisions of the Governing Documents or decision of the Board which the respondent is alleged to have violated. The written complaint shall state as many of the specifics as are available regarding time, date, location, nature of violation, persons involved, etc., so that the complaint may be investigated by the Hearing Board. The complaint shall also set forth the efforts which were made to resolve the matter informally as provided in Paragraph 12.6.1. Upon receipt of the written complaint, the Secretary shall assign a number to the complaint and shall note on the first page of the complaint that number and the time and date of receipt. 


12.6.3

Service of Complaint and Notice. Within five (5) days of receipt of the complaint, the Secretary shall cause it, together with a notice in the form specified in Paragraph 12.6.4 and a copy of the Bylaws provisions pertaining to Rules Enforcement Procedures, to be served upon the respondent, at the respondent’s Registered Address if an Owner, or at the Unit address if a non-Owner occupant. Service of the complaint and notice shall be by leaving same with the respondent personally, by leaving same with a person of suitable age and discretion at the respondent’s residence or by first class mail. In the event that service is by personal service, the Secretary or other person accomplishing same shall file an affidavit with the Secretary stating the person served and the time and place at which service was had. In the event that service is by mail, the Secretary shall prepare an affidavit stating that the time and place at which the complaint and notice was deposited in the United States mail with first class postage prepaid and further stating the person and place to which same was addressed. Service by mail shall be deemed to have been made three (3) days after mailing. No order adversely affecting the rights of the respondent shall be made in any case unless the respondent shall have been served as provided for in the Bylaws. Service upon the Association shall be made by service upon the Secretary or President of the Association.


12.6.4

Notice of Respondent’s Rights and Hearing. The Secretary shall, at least fifteen (15) days prior to the hearing, serve upon the respondent and complainant in the manner provided for in Paragraph 12.6.3 a Notice of Respondent’s Rights and Hearing, which shall be in substantially the form contained in Appendix A but may contain additional information.


12.6.5

Rescheduled Hearing. If the complainant or respondent can show good cause why they cannot attend the hearing, they must notify the Secretary of the Hearing Board at least 48 hours prior to the originally scheduled hearing except in cases of unexpected emergency. The Hearing Board may in its discretion reschedule the hearing for good cause shown.


12.6.6

Objections to Complaint. Any objection to the complaint on the grounds that the Hearing Board has no jurisdiction over the acts or omissions alleged in the complaint or that the complaint is so indefinite or uncertain that the respondent cannot identify the violating behavior or prepare his defense must be presented to the Hearing Board in writing within seven (7) days of the date on which the complaint is served on the respondent. The respondent shall also serve a copy of the objections on the complainant within that time period. If the Hearing Board determines, either as a result of an objection or on its own initiative, that the complaint is insufficient, the complaint will be returned to the complainant with a letter stating the reason for the rejection.

 
12.6.7

Amended Complaint. Not later than seven (7) days prior to the date set for the hearing, the complainant may file an amended or supplemental complaint with the Secretary, who shall cause a copy of the amended or supplemental complaint to be served upon the respondent in the manner required in Paragraph 12.6.3 not later than 72 hours prior to the time set for hearing.


12.6.8

Default  Failure of one party to appear at a scheduled hearing, where that party prior to the hearing has failed to show good cause why the hearing should be rescheduled, does not preclude the Hearing Board from proceeding with the hearing, receiving evidence from and hearing arguments by the other party, and rendering a decision in the matter. Upon failure of the complainant to appear, the Hearing Board may, in its discretion, terminate the matter.


12.6.9

Discovery    Either party is entitled to: 


12.6.9.1
Obtain by written request the names and addresses of the witnesses to the extent known to the other party within 72 hours of the request to the other party, and;


12.6.9.2
Inspect and make a copy of any statements, writings or investigative reports relative to the subject matter of the hearing. No witnesses will be allowed to testify except those who have been disclosed to both parties where a request has been made as provided in Sub-Paragraph 12.6.9.1 unless the opposing party waives objection to the witness during the hearing.

Nothing in this Paragraph 12.6.9 shall authorize the inspection or copying of any writings or other thing which is privileged from disclosure by law or protected as attorney’s work product. Any party claiming his request of discovery has not been complied with shall submit a written statement of the facts and circumstances to the Hearing Board. The Hearing Board shall make a determination and issue a written order setting forth the materials or parts of the materials to which the petitioner is entitled and the sanctions to be imposed on non-compliance with the order.

12.6.10
Impartiality    It shall be the duty of each member of the Hearing Board to make a determination as to whether he or she is able to function in a disinterested and objective manner in consideration of the matter before the Hearing Board. Any member incapable of objective and impartial consideration of the case shall disclose that to the Hearing Board and shall disqualify and remove himself or herself from participation in the consideration of the proceedings, and have it so recorded in the minutes of the Hearing Board. In that event the Chairman shall designate an alternate to serve in the withdrawing member’s stead as provided in Paragraph 12.3. 

Either party may challenge any member of the Hearing Board for cause where a fair and impartial hearing cannot be afforded; provided that the challenge must be made before the issuance of any order or the taking of any evidence or testimony in the proceeding. In the event of a challenge, the Board shall meet to determine its sufficiency. If a majority of the Board sustains the challenge, the Board shall appoint an alternate to serve in connection with the matter. If the Board is unable to appoint a designated alternate to fill the vacancy, the Board shall appoint another member of the Association to serve on the Hearing Board in the particular case in which the challenge arose. All decisions of the Board shall be final.

12.7  Hearing Procedure.


12.7.1
Conduct of Hearing. The hearing shall be heard by the members and/or alternates of the Hearing Board. The respondent shall appear in person or by a duly authorized representative if the respondent submits to the Secretary the written authority of the representative to appear on his or her behalf. The Chairman, or in his absence the Chairman Pro Tem, shall preside over the conduct of the hearing and shall make any necessary evidentiary rulings. The hearing shall be informal. At the beginning of the hearing the Chairman shall explain the rules and procedures by which the hearing is to be conducted.


12.7.2
Order of Proceedings. The order of proceedings shall be as follows:


12.7.2.1
Each party to the proceeding is entitled to make an opening statement setting forth their version of the case, starting with the complainant.


12.7.2.2
Each party, starting with the complainant, is entitled to produce evidence, witnesses and testimony, subject to Paragraph 12.6.9, above. The other parties are entitled to cross-examine any witnesses and the opposing party.


12.7.2.3
Each party, starting with the respondent, is entitled to make a closing statement. The respondent is entitled to make a final statement in rebuttal following the complainant’s closing statement.


12.7.2.4
Any member of the Hearing Board may question any party or witness. The Hearing Board members may, on their own motion, call witnesses or secure tangible evidence. A party may within a reasonable time prior to the hearing date request the Hearing Board to call witnesses or secure tangible evidence. The request shall be granted in the discretion of the Hearing Board.


12.7.2.5
At the request of the respondent the Hearing Board may decide, in its discretion, to conduct the hearing in executive session.


12.7.2.6
Each party has the right to representation by counsel at his or her own expense.


12.7.2.7
Either party or the Hearing Board may cause the hearing to be transcribed at his, her or their own expense.


12.7.2.8
The Hearing Board may expel any person from any hearing for improper, disorderly or contemptuous conduct.

12.7.3
Rules of Evidence. The following rules of evidence shall apply to proceeding before the Hearing Board:

12.7.3.1
Any relevant evidence which is not privileged is admissible regardless of whether the evidence is hearsay or otherwise inadmissible in a court of law. The Chairman may exclude irrelevant, immaterial or unduly repetitious evidence.

12.7.3.2
At the request of any party to the proceeding, made in writing delivered to the Secretary of the Hearing Board at least five (5) days prior to the date of the hearing, or at the direction of the Chairman, oral evidence shall be taken on an oath or affirmation administered by a Notary Public or other official authorized by the State of Washington to administer oaths.

12.7.4
Assurance of Voluntary Compliance. The Hearing Board in its discretion, in lieu of or in addition to calling the hearing, may accept an Assurance of Voluntary Compliance from any respondent. Giving an Assurance does not constitute an admission that a violation of any provision of the Governing Documents or of any decision of the Board pursuant to the Governing Documents has taken place. The Assurance may include a stipulation for payment of damages, costs or attorney’s fees by respondent to the complainant and/or the Association. From time to time, a person who has made an Assurance of Voluntary Compliance shall provide all information the Board reasonably requests to determine whether the respondent is in compliance with the Assurance. The Hearing Board is not precluded from further action by its acceptance of an Assurance of Voluntary Compliance in the event that the respondent violates the terms of that Assurance.

12.7.5
Decision and Order.

12.7.5.1
As soon as possible after all testimony and documentary or physical evidence has been presented to the Hearing Board, but in no case more than ten (10) days after the close of the hearing, the Hearing Board shall meet in executive session to deliberate and reach a decision. A majority of the Hearing Board shall be controlling. The decision of the Hearing Board shall be in writing, and shall summarize the evidence presented to and considered by the Hearing Board, shall state the facts upon which the Hearing Board has based its decision and shall contain a finding as to whether or not the respondent has violated the Governing Documents or a decision of the Board made as provided in the Governing Documents. The decision of the Hearing Board must be based on substantial evidence which shall be set forth in the decision.

12.7.5.2
Upon a decision that a violation has occurred, the Hearing Board may order that the respondent shall do or refrain from doing any act necessary to cause the respondent to comply with the provisions of the Governing Documents and/or any decision of the Board. The order of the Hearing Board shall become effective ten (10) days after it is served on the respondent in the manner provided for in Paragraph 12.2.3 of the Bylaws unless the Hearing Board otherwise provides in its order.

12.7.5.3
The Hearing Board may provide in its order for the imposition of a reasonable fine not to exceed the maximum amounts set from time to time by resolution of the Board. The fine may include a daily fine in the event that the respondent does not comply with the order of the Hearing Board, including the payment of the fine, within the allotted time. The Hearing Board may also provide in its order that the non-prevailing party shall reimburse the Association for its costs, including reasonable attorney’s fees, incurred in connection with the proceeding. Any fine or charge so imposed by the Hearing Board shall be the personal obligation of the person against whom it is imposed, shall constitute an Assessment secured by a lien upon the Unit owned or occupied by that person, and may be collected as an Assessment in the manner provided in Article 14 of the Declaration.

12.7.5.4
The decision of the Hearing Board, including a minority opinion if any, shall be served on each party to the matter forthwith in the manner provided for in Paragraph 12.6.3 of the Bylaws. A copy of the decision and order shall be sent to the Secretary of the Association and shall be included in the books of the Association.

12.7.6
Judicial Enforcement. Failure to comply with a provision of the Governing Documents or a Board Decision, or to comply with a decision of the Hearing Board following notice of a violation and an opportunity for a hearing, shall be grounds for an action to recover sums due for damages, which shall include any fines levied by the Hearing Board and any costs incurred by the Association in connection with the proceedings before the Hearing Board, maintainable by the Association (acting through the Board) on behalf of the Owners. Such failure shall further be sufficient grounds for the issuance of injunctive relief in such an action. Nothing contained in the Bylaws shall be deemed or construed as a waiver of the Association’s right to bring an action as provided in this Paragraph without first exhausting the Association’s internal enforcement procedures in cases where the Board deems immediate legal action to be necessary or appropriate. If the Board fails or refuses, after demand by an aggrieved Owner, to take appropriate action to enforce compliance with any provision of the Governing Documents, any Board Decision, or any Hearing Board decision, an aggrieved Owner on his or her own may maintain an action for damages or injunctive relief, or both, against the party (including an Owner or the Association) failing to comply. In any action brought by the Association or by an Owner as provided in this Paragraph, the prevailing party shall be entitled to recover as part of its judgment a reasonable sum for attorneys’ fees incurred in connection with the action, in addition to taxable costs permitted by law.

NOTICE OF RESPONDENT’S RIGHTS AND HEARING

BEFORE KAHLER GLEN

COMMUNITY ASSOCIATION

HEARING BOARD

RESPONDENT:

COMPLAINANT:

CASE NUMBER: ______________

The above-named parties are hereby notified that a hearing will be conducted before the Hearing Board at ______________________________________________________________________

on the ______ day of __________________, 19    at the hour of ____________.m. upon the charges made by complainant in the complaint attached to this Notice. In the event that you are not present at the hearing a decision may be rendered against you. You have the right to be present at the hearing and to be represented by counsel at your own expense. You are entitled to present any relevant witnesses or other evidence and will be given full opportunity to cross-examine any witnesses presented by the other party. You are entitled to determine the identity of witnesses to be presented by the other party and to examine relevant records by applying to the Hearing Board.

If any of the parties can show good cause as to why they cannot attend the hearing on the above date, they shall petition the Hearing Board at least forty eight (48) hours prior to the scheduled hearing date. Failure to appear or to obtain an order rescheduling the hearing will constitute a “default” as per Paragraph 13.6.5 of the Bylaws Article on Rules Enforcement Procedures, a copy of which is enclosed with this Notice, and the Hearing Board shall proceed with the hearing.

The respondent has the right to object to the complaint on the ground that it does not state acts or omissions upon which the Hearing Board may proceed and has the right to object to the form of the complaint on the ground that it is so indefinite or uncertain that the respondent cannot identify the violating behavior or prepare a defense.

Any objection to the form or substance of the complaint must be received by the Hearing Board within ten (10) days of the date on which the complaint is served on the respondent.

The respondent may also admit to the complaint in whole or in part. In that event, the Hearing Board may hold a hearing as to any mitigating circumstances or to determine the appropriate penalty or may make a determination to waive the hearing and simply impose penalty, if any.

DATED this ____ day of ____________,20____







_____________________________________

Secretary of the Hearing Board

These By Laws Adopted as of May 3, 2008.

KAHLER GLEN COMMUNITY ASSOCIATION

By _____________________________

Nancy Miller, Secretary                    
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